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EASY WINS – NO OBJECTIONS, FURTHER DEVELOPMENT EFFORT IS NOT SIGNIFICANT 
Provision Industry comments JFSC comments 

Article 17A(1): 
Calculation of number 
of members 

(WY): Under Article 17A(1), in determining the number of members of 
a company, no account shall be taken of a member who is a director 
or employee, or (subject as provided in the article) a former director 
or employee.  
 
The article makes no mention of spouses and similar, and how that 
would affect the calculation of the number of members.  
 
Consider amending the Article to provide specific reference to 
spouses and children as is found in Article 6 COBO 1958 

JFSC notes that the definition in COBO is wider. 
 
Subject to Law Officers’ approval, the JFSC does not see why there 
should be any objection to applying consistency within the Companies 
Law.  

Article 50: Share 
certificates 

(MO): Amend Article 50 to state that the requirement to issue share 
certificates can be dis-applied in a company's articles of association. It 
is difficult to see what benefit there is in compelling a company to 
issue share certificates. It is not clear what "unless the conditions of 
allotment of the shares otherwise provide" means. 

The JFSC notes that UK CA 2006 permits dis-application in specific 
scenarios but prima facie requires share certificates to be issued on 
allotment (section 769 CA Act).  
 
The JFSC does not object to this proposal but please note that basic 
information will have to be notified to the registrar upon change 
(move away from annual return to annual validation). This means that 
legal ownership will need to be registered with the Companies 
Registry and information will be available to the public. Proof of 
ownership will therefore be accessible by way of application to the 
Companies Registrar. 

Article 89: Requisition 
of meetings 

(WY): Where shareholders requisition a meeting, there does not 
appear to be a provision pursuant to which they can require the 
directors to circulate a statement, cf. section 314 CA2006 and Article 
95ZB(3) of the Law.   

JFSC does not object to this amendment. 

Article 91: Notice of 
meetings 

(O): Article 91(1) of the Law provides that a provision of a company’s 
articles is void in so far as it provides for the calling of a meeting of the 
company, or a class of members by shorter notice than 14 days. There 
are exceptions to this rule by consenting to short notice or notice of 
adjourned meetings and a company’s articles of association may also 
provide expressly for longer periods of notice. 
 
Under English law, section 306 of the CA2006 sets out the ‘clear days’ 
rule, which provides that any period of notice is to be calculated by 

Preference is to use 21 days throughout the CJL.  
 
Note – we should be moving towards email communication. 



excluding both the day the notice is served and the day of the 
meeting. 
 
Dunlop on Jersey Company Law acknowledges that in circumstances 
where a company has adopted the Companies (Standard Table) 
(Jersey) Order 1992 (“Standard Table”), Regulation 34 provides that 
an ordinary meeting of shareholders requires at least 14 clear days’ 
notice. ‘Clear days’ is defined in the Standard Table so as to exclude 
the day when the notice is given or deemed to be given and the day 
for which it is given (ie the day of the meeting). However, in 
circumstances where the Standard Table has not been adopted and 
articles do not reference clear days, the position is still not clear. The 
Law is essentially the same as the CA85 in this regard, as it referred to 
“days” in the statute in respect of notice periods with reference to 
“clear days” in Table A. Commentary on the CA85 provides that where 
articles of association do not specify that the notice must be a certain 
number of clear days there is authority for the proposition that the 
words mean “clear days’ notice”. This commentary is based on the 
case of Mercantile Investments and General Trust Co v International 
Company of Mexico [1983] and Re Hector Whaling Ltd [1936]. 
 
Two Jersey cases support the ‘clear days’ rule: 

• Parish of St. Ouen v Minister of Planning and Environment and 
Plemont Estates Ltd [2014] JRC 043 

 

• Minister for Planning and Environment v Mary de Faye Herold and 
Sea View Investments Limited [2014] JRC 020  

 
It was noted that it would be beneficial for a ‘clear day’ rule to be 
added. 
 

Article 90 and 91: 
Definitions of special 
resolution 

(CO): Article 1 defines a special resolution by reference to Article 90 
and Article 90(1) defines special resolution by reference to Article 
90(1A).  It is not clear that Article 90(1A) is limited in its application to 
resolutions which are required to be passed as special resolutions by 
the Law.  Arguably it also applies to resolutions which, under the 
terms of a company's articles, must be passed by a greater than 2/3 
majority.  This may encompass a broader category of resolutions than 

The JFSC has no objection to reviewing the amendment suggested. 
Consistency in terms of percentages should follow. However, the JFSC 
would wish to consider the extent that a company is able to “reserve 
matters”. This would go against the move to being a transparent 
jurisdiction. 



resolutions which must be passed as special resolutions under the 
Companies Law.  For example, certain reserved matters may, under 
the terms of a company's articles, require 75%, 90% or unanimous 
approval in order to be sanctioned.  The approval of such matters may 
be confidential or market sensitive and should not have to be filed.   
 
It would be helpful if Article 90(1) could be amended to read "A 
resolution is a special resolution when it is required to be passed as a 
special resolution by this Law and it has been passed by the majority 
specified in paragraph (1A)…". 
 
The requirement for 95% consent to short notice for special 
resolution should be conformed to Article 91, so the threshold is 90%. 
 
(WY): The article provides that a resolution is a special resolution if 
the [relevant majority] of the members pass it.  Surely it is not a 
percentage of members entitled to vote, it must be a relevant 
percentage of the voting rights attaching to the shares.   
 
The current provision may be read to suggest that if there are, say, 10 
members, then 7 of them can pass a special resolution, regardless of 
how many shares/votes they hold.   
 
Similarly, article 91 as recently amended allows the articles to require 
a “greater majority of such persons” – the only “majority referred to 
in that article is “a majority in number of the persons who have the 
right to attend and vote at the meeting” (who hold not less than 
90%...).  Surely it is not the “greater majority” that the articles need to 
require, it is the percentage of votes that they hold that is relevant. 

Article 95: Resolution in 
writing 

(CO): Article 95 is currently silent on whether the relevant threshold 
of members is by reference to vote on show of hands or on a poll.   
 
English law (CA2006 section 284) is clear that it is on a poll basis, and 
we suggest we need similar clarity in our law.   
 
That said, it has to be the right answer so not considered a material 
risk at present. 

The JFSC welcomes clarity in this regard. The JFSC would deem a poll 
to be preferable. 



Article 96(1): Proxies (O): In Article 96(1) of the Law there is distinction between proxies of 
private companies being entitled to speak at shareholder meetings 
and proxies of public companies who are not entitled to do so. 
 
There seems to be no explanation as to why it was limited to private 
companies, and if there was a reason, it does not seem to still be 
valid.  Article 96(1) of the Law mirrors section 372 CA85.  Even prior to 
the Companies Act 1948 the Cohen Committee recommended all 
proxies should be entitled to speak and the Jenkins Committee 
encouraged the abolition of the distinction set out in the 1948 Act.  It 
was finally amended in 2006. 
 
Currently proxies of a private company can speak at shareholder 
meetings but proxies of public companies cannot. CA2006 removed 
this distinction so it is suggested that the same change is made here. 

Subject to Government’s approval, the JFSC agrees to this 
amendment. 

Article 201A(1): 
Keeping of records by 
registrar 

 The Commission would support an amendment of Article 201A(1) on 
the following lines.  
 
“The information that is contained in a document that is required to 
be delivered to the registrar under this Law …” 
 
If this amendment is made, it will be entirely clear that under Article 
202(1) “a record kept by the registrar” is read in this context. 
 
Careful drafting required. The registrar also acts as a notice board. In 
some instances we are requested to place on the register documents 
that are not required to be delivered but that may require to be on 
the register to satisfy shareholders. This is often the case with respect 
to audited accounts of private companies. 

Companies (Transfer of 
Shares – Exemptions) 
(Jersey) Order 2014 

(MO): Could the list of jurisdictions to which the Companies (Transfer 
of Shares – Exemptions) (Jersey) Order 2014 applies be extended? 
This Order removes the need to have written share transfers and to 
produce share certificates where shares are listed on an approved 
exchange. At present it's limited to US, Canada and the EU. It would 
be helpful to extend to Australia, HK, South Africa etc. This might help 
some of our larger listed clients, looking for secondary listings. We 
can't recall why it was limited to US, Canada and the EU. 

The JFSC considers it appropriate to expand this provision. We note 
that listed fund guide contains a more comprehensive list of 
Recognised Stock Exchanges or Markets in appendix 1 on page 91 
http://www.jerseyfsc.org/pdf/Schedule-3-Jersey-Listed-Fund-Guide-
July-2014.pdf 
 
However, it may make more sense to align with the AML/CFT IOSCO 
compliant or regulated market definition? 

   

http://www.jerseyfsc.org/pdf/Schedule-3-Jersey-Listed-Fund-Guide-July-2014.pdf
http://www.jerseyfsc.org/pdf/Schedule-3-Jersey-Listed-Fund-Guide-July-2014.pdf


 

 



WORK ALREADY ONGOING  
Provision Industry comments JFSC comments 

Part 21: Winding up of 
companies 

(BC): Proposed amendments to the creditors winding up procedures 
in light of discussions involving inter alia ARIES. 
 
See the Agreed principles between ARIES and the Jersey Law Society 
Financial and Commercial Law Sub-committee (the "Law Society Sub-
committee") concerning corporate insolvency law reform. 

The Commission reserves its position pending LOD and Government 
comment. 

Insolvency (MO): Consider including an equivalent of section 110 Insolvency Act 
1986 (but do not include it in "insolvency legislation" section). 

This provision needs the input of both the LOD and the Viscounts 
office. 

  



 

NO OBJECTIONS, BUT MORE SIGNIFICANT EFFORT REQUIRED TO DEVELOP 
Provision Industry comments JFSC comments 

Article 10: Effect of 
memorandum and 
articles  

(CO) It is suggested that Jersey sticks with the CA85 approach but with 
the need to clarify what we mean by ‘sealed’ – and in particular, that 
this would include power of attorney (Which under Jersey Law 
requires to be witnessed).  
 
(WY): It would thus be helpful if the requirement that powers of 
attorney be witnessed did not apply where contained in articles of 
association.  This way there would be certainty that powers conferred 
on directors to sign transfer forms on behalf of recalcitrant 
shareholders in the context of compulsory transfer provisions would 
be enforceable against individual shareholders. 
 
Further, consider whether this article could be amended along the 
lines that the articles bind the company and members to the same 
extent as if they had been executed by the company and each 
member in accordance with all formalities required, in Jersey or 
elsewhere, for the articles to bind the company and each member? 
 
CA85 was clearer than the Law that the effect was not only in respect 
of the original members as at incorporation, but also subsequent 
members (e.g. see section 18 CA85, and note this has been further 
improved by the approach in section 33 CA2006 which moves away 
from the association with "registered". 
 
(MO): Could we provide that the provisions of a company's articles of 
association may be enforced by specified / identified third parties if 
the articles so provide (and that the provisions granting enforcement 
powers in favour of a third party may only be amended with the 
consent of that third party?)  We commonly encounter situations 
where rights are bestowed on third parties under the articles but they 
have no means of enforcing those rights in the absence of separate 
contractual arrangements. 
 

JFSC does not object to this request provided amendments are in line 
with the UK, New Zealand, Australia and/or Canada.  
 



We do not see any obvious downsides and note that the Trusts Law 
was amended to give trustees rights to enforce indemnities to which 
they are not party. 

Article 17(3): Change of 
status of a private 
company 

(CO):  Currently Article 17(3) requires a private company which enters 
the name of any person in its register so as to increase the number 
beyond 30, to give written notice of that fact to the registrar.   
 
If this provision is intended (as we think it is) to enable public notice of 
the moment when a private company is "deemed" to be a public 
company, and presumably when it no longer "deemed" to be a public 
company, then this Article may need to be amended so that further 
notice would be given when the company was no longer "deemed" to 
be a public company.   
 
However, careful thought is required as to the potential consequences 
of such an amendment regarding Takeover Code application, the 
Panel's policy approach during the most recent changes to the Code 
jurisdiction provisions was to focus on what information is available in 
publicly available sources.   
 
Accordingly, it may not be advisable to move to a position where 
there is a full notification regime whenever companies become or 
cease to be "deemed" public companies. 
 
Consider exercising the power under Article 17D to abolish the 30 
member limit and move to a private/public distinction based on 
whether a company has circulated a prospectus similar to Guernsey. 
Also amend the definition of prospectus to include the same carve 
outs in relation to employees as appears in Article 3(2)(c) of the GPO.  
 
Article 3(2)(c) appears only to apply to documents which are 
exclusively for the classes of people referred to in the Article rather 
than acting as a carve out from the 50 offer total in the definition of 
prospectus.  The effect of this is to undermine the effectiveness of 
Article 17A and to attract the application of the Takeover Code to 
transactions involving companies which have more than 50 directors 
and employees. 

The Commission recognises the uncertainty caused by having a 
deemed status using a threshold. Accordingly, the JFSC considers it 
appropriate to review this article with the view of introducing 
requirements for companies to be plcs if they conduct certain 
activities – aligning ourselves to UK Act. 
 
The Commission notes that there may be implications of the decisions 
internationally for the purpose of Jersey maintaining compliance 
and/or equivalence. We have just had the results of an assessment 
rating us as equivalent under the EU’s Statutory Audit Directive, a 
process that commenced 5 years ago. We have to maintain 
compliance with IOSCO’s Objectives and Principles of Securities 
Regulation. Therefore any proposed changes need to be looked at in 
the context of international requirements to ensure we are do not 
lose our equivalence and/or trigger a further assessment. 
 



Article 35: Rule of law 
relating to issue of 
shares at discount etc 
abolished 

(WY): Article 35 abolishes the rule of law relating to the issue of 
shares at a discount.  
 
If shares are issued at a discount, the question arises of whether or 
not they can be credited as fully paid (to avoid a liability to contribute 
under Article 192(5)(a)), are such shares no different to part paid 
shares, or no different to bonus shares if the company applies its 
reserves in payment of the discounted element. 
 
The Law is unclear, and consideration should be given as to whether 
there should be a positive statement in Article 35 as to the status of a 
share issued at a discount. 
 
An arguably preferable solution would be to include a definition of 
what “paid up” means (in addition to it including “credited as paid 
up”). 
 
An example of a situation where such a definition would prove helpful 
would be, “paid up to the amount agreed to be paid in respect of the 
share (whether par or no par) by the subscriber to the shares”. 

The JFSC has no objection to clarifying the law. However, we would 
wish to clarify that this point needs to approval and consensus of the 
Government. The JFSC has not conducted any in depth analysis and 
therefore reserves comment until a full cross jurisdictional analysis is 
provided re: status of shares issued at a discount. 

Article 38: Alteration of 
capital of par value 
companies and Article 
38A: Alternation of 
capital of no par value 
companies 

(MO): Amend Articles 38 and 38A such that they state that a company 
can alter share capital by special resolution in any manner (including 
in any of the manners listed in those Articles) subject to other 
provisions of the Law (e.g. variations, reductions of capital).   
 
This would negate any suggestion that the lists of alterations referred 
to in Article 38 and 38A are exhaustive.  
 
It would also be helpful to include a provision confirming that it is 
possible to create, or convert shares into convertible shares and 
clarifying what the impact of a subsequent conversion of a share is on 
the authorised and issued share capital. 
 
(WY): Under Article 38(1)(d) a par value company may, by altering its 
memorandum, subdivide its shares into shares of smaller amounts.   
 
Each other sub-paragraph of Article 38(1) states or implies that the 
ability to alter the capital applies to both issued and unissued shares 

The JFSC has no objection to clarifying the law in particular re: 
subdivision of unissued shares. However, we would wish to clarify that 
this point needs to approval and consensus of the Government. The 
JFSC has not conducted any in depth analysis and therefore reserves 
comment until a full cross jurisdictional analysis is provided. 



(sub-articles (b) and (ea) are express, sub-articles (c) and (e) are 
implied by referring to fully paid shares and sub-articles (a) and (f) 
imply the creation or cancellation of unissued shares).   
 
Sub-article (d) is therefore uncertain (notwithstanding that it refers to 
a company’s “shares, or any of them”).  It is therefore uncertain that a 
company can sub-divide unissued shares.   
 
We avoid this uncertainty by cancelling any unissued shares under (f) 
and sub-dividing issued shares under (d), but we note that some other 
firms purport to sub-divide unissued shares. 

Article 39(1a): Share 
premium accounts for 
par value companies 
and Art 39A(3): Stated 
capital accounts for no 
par value companies 

(CO): Consider including express provision enabling capital 
contributions to the share premium and stated capital accounts (ie 
immediately credited to those accounts, rather than credited once the 
sums received and presumably initially booked to P&L or a non-
statutory capital account). 
 
Article 39(1)(a) states that where shares are issued at a premium "a 
sum equal to the aggregate amount or value of those premiums shall 
be transferred… to a share premium account." 
 
The term "value" is ambiguous and it contrasts with the equivalent no 
par provision (39A(3)(b)) which states "the value, as determined by 
the directors, of the "cause" received by the company, otherwise than 
in cash, for the issue of that class."   
 
Consideration should be given to conforming Article 39(1)(a) with 
Article 39A(3). 
 
(WY): As a point of clarification, under Article 39(1)(a), how does a 
company transfer such amounts?  By resolution of its directors, by 
ordinary resolution or by special resolution?  
 
The previous article 39A(c) required a special resolution in order to 
transfer an amount from P&L or any capital or redemption reserve to 
its stated capital account.   
 

The JFSC agrees that clarity is required in respect of passing of a 
resolution; we would suggest that this be a special resolution. A c23 
would need to be filed with the registrar. 
 
With regard to transfers and treatment of such transfers, it is clear 
that further analysis needs to be conducted by Government – 
reaching out to accountancy firms to determine the implications 
related to such a change. We note that there are tax implications 
associated with any change. 
 



Was the intention of the change in law to allow this to be done 
without a special resolution? 
 

Article 52(4): Variation 
of class rights 

(CO): This provision seeks to define what a variation of class rights 
means, and appears to be definitive.   
 
A similar issue arises in England as to whether other matters can be 
made "class rights" per the articles or whether that would run 
contrary to Russell v Northern Bank Development Corporation Ltd 
[1992] 1 WLR 588 (Appendix 1) (fetter on statutory power).   
 
Query whether we should allow choice, through the articles, as to 
what is or is not a variation of class rights. 
 
(MO): Subject to the above, an additional issue is the alignment of 
Article 52(4)'s description of what a variation of class rights means 
with the relevant English law.  Some have expressed the view that 
Article 52(4) may go further than English law, but others do not agree 
and think it may be narrower.   
 
The key issue is the use of the term "benefits" in Article 52(4)(c). 

JFSC is open to further discussion on this point. 

Article 55: Power to 
issue redeemable 
shares and Article 57: 
Power of company to 
purchase its own 
limited shares 

(CO): We previously considered including in Amendment No. 11 a 
provision allowing shares to be surrendered. This was dropped at the 
last minute, consider whether to include it in Amendment No. 12.   
 
Section 659 of CA2006 expressly permits surrender for no 
consideration.  
 
(MO): Add wording to Article 55 confirming that solvency statements 
for redemptions, purchases of own shares and distributions do not 
need to be in writing.  
 
Add an ability in Article 57 to cancel nil paid shares (and even better 
part paid shares as well) subject to any safeguards considered 
necessary e.g. solvency statement, special resolution. Or allow them 
to be bought back. 

During the debate leading to amendment no 11, this request was 
raised but the JFSC had some concerns in particular relating to 
safeguards and how to “ensure that the shareholder’s decision to 
surrender was genuine and truly for no consideration.” 
 
It was questioned whether there was a real business need for this 
provision. 
 
The JFSC is open to debate how these safeguards are addressed. 

Article 58A(2): Treasury 
shares 

(MO): Treasury shares can be (a) cancelled, (b) sold, (c) transferred for 
the purposes of an employee share scheme or (d) held. Limb (b) only 

JFSC is willing to review this point and requests a detailed analysis to 
be conducted in order to fully appreciate any potential consequences 



permits the "sale" of treasury shares. It is not clear if this must be a 
sale for cash and it seems to prohibit a transfer for no consideration. 
Consider if added flexibility would be desirable here to make it clear 
that shares can be transferred for any purpose/nil consideration (eg 
security enforcement where shares in treasury are given in security) 
or sold for cash or non-cash consideration. 
 
It would be helpful to clarify how treasury shares are to be dealt with 
in a company's accounts i.e. are they deemed to remain paid up on 
buy back such that any disposal is treated as a credit to P&L (but 
query how this works when the redemption or purchase of shares can 
be funded from any source of funds), or are they deemed nil paid and 
any disposal is treated as a credit to nominal and share premium / 
stated capital? There may be a mismatch between Jersey and the UK 
as a result of the sources that can be used to fund a redemption or 
purchase of shares. 

to such an amendment. Clearly there are wide implications to such a 
change. 
 

Article 61B: 
Registration of solvency 
statement and minute 
of reduction 

(O): In relation to the requirement to file with 15 days: 
 

(i) extend to 21 days (or 15 working days if wish to align with 
English law);  

 
(ii) make it an offence if do not do so (again to align with English 
law); and  
 
(iii) provide that failure to file does not affect the validity of the 
resolution (but further consideration required as to what that 
means, when (as per the law, the reduction only becomes effective 
on registration of the statement and minute). 

 

JFSC has no objection to increasing the timeframe to 21 days. The JFSC 
would request the ability to apply a fine in the event of non 
compliance.  
 
With respect to the validity of the solvency statement – the JFSC 
would recommend clarity in respect of process. The SR, SS and minute 
should all be submitted together. Effectiveness would then be from 
the date entered onto the register.  
 
The SS must be on public record - our concern centres around 
transparency and the need to ensure that such a statement is on the 
register and in the public domain. 
 
The Commission has no objection to a copy of the solvency statement 
being furnished, as long as the registrar may dictate the appropriate 
safeguards to be applied i.e. confirmed in writing that it is a true copy 
of the original. 
 
[Continuance and merger provisions would need to be reviewed at 
the same time if process is to change]. 
 



Article 74(2) and Article 
74(4): Duties of 
directors 

(CO): The solvency statement is different from those used for 
distributions, redemptions etc.  Query whether it should be 
conformed? 
 
(MO): We do not agree with the suggestion that the solvency 
statement in Article 74(2) should be conformed to that required for 
distributions etc. One of the benefits of not requiring a statement is 
the ability to approve matters under Article 74(2) even if the directors 
have not specifically considered the issue. We also think the approach 
in Article 74(2) is consistent with general principles of company law 
i.e. provided the company is solvent the directors owe their duties to 
the company (its members) and Article 74(2) reflects that. Conformity 
is not a sufficient reason to make this change. 
 
(A): Article 74(2) states that: 
 
Without prejudice to the operation of any rule of law empowering the 
members, or any of them, to authorize or ratify a breach of this 
Article, no act or omission of a director shall be treated as a breach of 
paragraph (1) if – 
 
(a) all of the members of the company authorize or ratify the act or 
omission; and 
 
(b) after the act or omission the company will be able to discharge its 
liabilities as they fall due. 
 
Article 74(3) states that:  
 
Furthermore, no act or omission of a director shall be treated as a 
breach of paragraph (1) if – 
 
(a) a resolution, or (if the articles so require) special resolution, 
authorizing or ratifying the act or omission is passed otherwise than 
by all of the members of the company and in accordance with 
paragraphs (4) and (5); and 
 

A general review of Article 74 should be considered. We note that the 
current drafting reflects CA85 and there is argument to review this 
article in line with current wording in CA2006. The JFSC agrees to a 
review of this article subject to Government’s view. 



(b) after the act or omission the company will be able to discharge its 
liabilities as they fall due. 
 
Article 74(4) states that: 
 
Where the resolution authorizing or ratifying the act or omission is 
proposed as a written resolution, neither the director (if a member of 
the company) nor any member connected with the director shall be 
treated for the purposes of Article 95(1B) and (1C) as a member 
entitled to vote on the resolution. 
 
The standard interpretation is that Article 74(2) permits all the 
members to authorise or ratify a breach and that Article 74(3) permits 
a majority to authorise provided that a director who is a member (or 
anyone connected) is not included in the majority being either not 
entitled to vote or having their votes disregarded. 
 
The potential interpretation issue is that Article 74(4) and (5) refer to 
"Where the resolution authorising or ratifying the act or omission...." 
which arguably could also encompass and apply to a resolution under 
Article 74(2). The mischief would then be if you had a sole member 
who was a director or connected, then you would have no-one 
entitled to vote on the written resolution (Article 74(4)) or where all 
the members were directors or connected, their votes would be 
disregarded at the meeting (Article 74(5)). 
 
In support of the standard interpretation though, Article 74(2) doesn't 
specifically refer to "a resolution" (whereas Article 74(3) does) and 
Articles 74(4) and (5) refer to "the resolution" which lends support to 
the argument that (4) and (5) only apply to (3) and not (2). 
 
Perhaps for clarity Articles 74(4) and (5) should expressly refer to 
Article 74(3). 
 

Article 77: Indemnity of 
officers and former 
officers 

(CO): Consider conforming director indemnity provisions to the newer 
English law position. 
 

JFSC requests further information in this regard but maintains caution 
to such a change. 
 



Consider whether Article 77(2)(d) – carve out for liability against 
which the company normally maintains insurance for persons other 
than directors – is unduly narrow.  E.g. what if the company is an SPV 
with no employees; in principle, is there reason why a director cannot 
be exempt from any liability which the insurance market is willing to 
insure?  See section 233 CA2006 which seems to encapsulate that 
approach. 
 
(MO): Amend Article 77 to provide that a company may indemnify an 
officer against or exempt an officer from liability if and to the extent 
that it is permitted by the company's articles of association. Any 
restrictions (if any) can then be adapted according to, for example, 
the expectations of the market where the company's shares are listed. 
 
(WY): The restrictions on the ability of a company to indemnify 
directors do not apply in the circumstances set out in Article 77(2). 
Article 77(2)(b) provides that the restriction does not apply in relation 
any liability incurred otherwise than to the company if the person 
acted in good faith with a view to the best interests of the company. 
What is the case where a director has not acted in the best interests 
of the company but has obtained authority under Article 74(2)? While 
having the benefit of an Article 74 authorisation, it seems that the 
director would not have the benefit of an indemnity. Should Article 
77(2)(b) be expanded to cases not only where the director has acted 
in good faith etc but also where he/she has acted under the authority 
of an Article 74 authorisation? 

Note CA2006 232 Provisions protecting directors from liability – 
liability stays with the director. 
 

Article 100: Filing of 
resolutions 

(CO): Suggest it is made clear that shareholders agreements, joint 
venture agreements etc do not need to be filed under any 
circumstances. 
 
(W): CO suggestion is probably quite radical, although it would 
definitely be welcome. The intention of the current provisions is no 
doubt to ensure that investors know their rights and that is why 
agreements which might affect their rights should be filed in so far as 
those rights and not reflected in the articles and so already on public 
record. I would therefore expect there to be pushback on this request. 

JFSC agrees that this does not form part of basic information. 
However, all special resolutions using a c23 form must be filed.  
 
With respect to Article 100, the JFSC proposes a cross reference is 
made in Article 100(4) to Article 61B(1) so as to ensure that a late fine 
can be charged by the registrar in respect of special resolutions not 
filed within 15 days of being passed (as stipulated under Article 
61B(1)) 



Article 108: Delivery of 
accounts to registrar 

(EY): There is an issue in relation to “Public Company” accounts filing 
obligations under Article 108 (2), where there is a change in 
circumstances for the company, for instance; 
 

• Liquidation of a “Public Company”; 

• Continuance in / out of Jersey; 

• Mergers; 

• Proposed de-mergers. 
 
Article 108 (2) requires audited accounts to “be delivered to the 
registrar within 7 months after the end of the financial period to 
which they relate.”  The issue is what the accounts requirements are 
in the intervening period between the end of the “financial period” 
and the “filing date”. 
 
By way of illustration, if two Jersey public companies with a financial 
period of 31 December 2015 were merged on 31 March 2016, what 
accounts filing requirements exist for the previous two companies, as 
opposed to the merged company? 

The Registrar will register the merger but the obligation to file 
accounts prior to the merger will continue. The JFSC would welcome 
clarity in the law to deal with this point. 

Article 113: 
Appointment and 
removal of auditors 

(O): Disapplication of the audit requirement for a company that has 
entered into a summary winding up.  
 
Once a company has entered into a summary winding up, Article 
148(2) provides that the company’s powers “shall not be exercised 
except so far as may be required – (a) to realise its assets; (b) to 
discharge its liabilities; and (c) to distribute its assets in accordance 
with Article 150.” Arguably the provisions of the Law requiring the 
production of audited accounts (articles 105 and 113 and article 148) 
are not entirely consistent with the limitation of powers in article 
148(2).  
 
Article 105 states that (1) “the directors of a company must prepare 
accounts” and (5) “A Company’s accounts must be – (a) approved by 
the directors; and (b) signed on their behalf by one of them.” On the 
appointment of a liquidator, the powers of directors cease (Article 
149 (2)) and therefore a key element of Article 105 is rendered 
inconsistent with liquidation. 
 

The JFSC recognises that this opt out is very narrow in application. 
However, any carve out/exemptions will have to be carefully 
considered vis a vis international standards/requirement 
 
JFSC requests amendment to article 113A(4)b:  
 
This requires the individual in the audit firm who approved the audit 
report to sign it in his or her name. However, the purpose of the 
provision is often frustrated by the fact that the signature is illegible. 
A simple amendment to the provision requiring the name of the 
individual to be stated would fix this. 
 



This would be consistent with the position in the UK and Guernsey, 
where instead of preparing audited accounts, a liquidator arranges for 
a receipts and payments accounts to be prepared in accordance with 
“Statement of Insolvency Practice 7: Presentation of Financial 
Information in Insolvency Proceedings” 
 
This change could be achieved relatively easily by amending the 
Companies (Exemptions) (Jersey) Order 2014 (Disapplication of audit 
requirement) to extend article 3 to companies that have entered into 
a summary winding up and have appointed a liquidator. 

Article 115: Restrictions 
on distributions 

(A): If a structure is utilising an automatic preferential dividend (e.g. a 
debt like instrument), the positive requirement for a solvency 
statement can substantially affect the efficiency of the operation of 
the funds flow and lead to a risk that (if the solvency statement is not 
made) the dividend payment is unlawful. 
 
This renders each payment at risk of unwind for all time, even if any 
subsequent insolvency takes place years later.  We have a very 
cumbersome court process that would be a fix, but that may not 
always be an appropriate solution.   
 
There is also little clarity about when a dividend may be clawed back.  
The Companies (Jersey) Law 1991, as amended states that if a 
shareholder knows or ought to know that Article 115 has not been 
complied with: is this merely about whether the shareholder knew a 
solvency statement was not given, or does it extend to where the 
shareholder knew (or ought to have known) that a statement if given 
must have been incorrect? 
 

The JFSC welcomes a review of this article. 

Part 18B: 
Mergers 

(CO): See Paul Matthams’ memo to Trust Law Working Party 5/9/13 
on proposed changes to the merger regime. 

The JFSC agrees to a review of points raised by Paul Matthams. 
 
The JFSC also raises concerns in relation to Article 127FN and in 
particular the use of the following terminology: 
“all property and rights to which each merging body was entitled 
immediately before the merger was completed become the property 
and rights of the merged body”. Wording to be reviewed and 
amended. The JFSC is concerned that as currently drafted, in 
circumstances where a regulated firm merged with an unregulated 



one, the merger would automatically benefit from all or any licences 
issued by the JFSC. This needs to be urgently addressed. 

Article 127FC: Notice to 
creditors 

(O): Is Article 127FC clear enough on how these provisions operate if 
there are no known creditors in same way as 127(R) / 127(T)? 

Not clear as currently drafted. The Commission would welcome 
clarification. Where there are no known creditors – and the directors 
of the company provide written confirmation that the company has 
no known creditors, the registrar has adopted a stance that no notice 
be required. 

Article 127FJ(4)(d)(ii): 
Pre-registration step – 
where merging bodies 
are companies 

(MO): In the case of a solvent merger, the directors of the merging 
companies must sign a solvency certificate confirming that in their 
opinion the merger will not unfairly prejudice any interests of any 
creditor of that merging company.   
 
This provision stifles the use of the merger provisions because it is an 
impossible test; how can a director conclude that the merger will not 
affect any interest of any creditor, particularly in the cross border 
merger context where creditors will at least suffer the prejudice of 
having to sue in another jurisdiction.   
 
Further, directors of the merging companies who will not be directors 
of the merged company may be reluctant to conclude that creditors 
will not be prejudiced since they will have no involvement in 
management going forward. 

JFSC requests a jurisdictional comparison before taking a position. 

Article 127R: Notice to 
creditors of application 
to Commission for 
authorisation to seek 
continuance overseas 

(O): Is it clear enough in Article 127R(1) and 127T(2)(c) how these 
provisions operate if there are no known creditors? 

The Commission would welcome clarity. See stance taken re: Article 
127FC. 

CHESS/CREST (O): We have a current deal where it is important that the offshore 
entity chosen question has the ability to trade shares in 
dematerialised form through the CHESS system attached to the ASX. 
As you are aware, a Jersey entity is unable to participate in that 
system given that only CREST is fully recognised and that the recent 
Order does not cover the ASX. 
 
We have enquired as to whether the position would differ in 
Guernsey. The response is that they have far greater flexibility. Under 
Guernsey law: 
 

The JFSC recognises this issue and as stated above is willing to review 
the status of share certificates. 



• a company does not need to issue share certificates; and 

• shares are transferrable in the manner provided by the 
companies articles (so no need for stock transfer forms). 

 
As a result, it is likely that we will lose a salient part of the deal to 
Guernsey. It appears that this is an area where we are uncompetitive. 

Simplified Business 
Entity 

 The JFSC would welcome a review by JFL whether there is an interest 
in ‘Simplified Business Entity’ (SBE) which would allow a state to 
confer limited liability status on individual traders. 

Article 3 (1) of the 
Companies 
(Exemptions) (Jersey) 
Order 2014 

 See comments re: Article 113 

Merger relief (MO) Can we consider amending the Companies Law to introduce an 
'optional' merger relief provision?  The issue can be summarised as 
follows (please excuse the short hand): 
 
Art 39 requires a par value company to create a share premium 
account where shares are issued for consideration exceeding the 
nominal value of the share (and Art39A requires a no par company to 
create a stated capital account equal to the full value of consideration 
received).   As an aside, in relation to calculating share premium / 
stated capital, where consideration is non-cash (so has to valued), A39 
refers to 'the aggregate amount or value of those premiums' without 
further guidance, whereas A39A specifically to "the value, as 
determined by the directors".  By inference A39 is also a director 
valuation but it would be good if that could be clarified.  
 
Article 39 is modelled on what is now section 610 CA 2006. 
 
The only 'relief' from the requirement to create a share premium 
account is in article 39B – so called "group reconstruction relief".   This 
is modelled on what is now section 611 CA 2006.  That works fine in 
the context in which it is used. 
 
CJL does not include an equivalent to section 612 CA2006, known as 
"merger relief".  Broadly speaking, merger relief applies on a share for 

 



share takeover, or (far more common) where a corporate group 
inserts a new parent company on a share for share basis.   
 
At the moment, under CJL, when a corporate group inserts a new 
parent company (by share for share exchange), the directors of the 
new parent, when issuing shares to the shareholders of the existing 
parent, are required to value the amount of share premium / stated 
capital by reference to the value of the asset received (i.e. the shares 
in the old parent).  This requires the directors to estimate (with or 
without external advice) the current fair market value of the group as 
a whole (since the value received by the new parent for the issue of 
its shares is the full value of the existing group).   
 
In consequence of this exercise, where the new parent is a public 
company (or otherwise required to publish / circulate its accounts), 
the new parent publicises what the directors of the new parent 
considered the overall enterprise value of the group to be at the point 
the share for share exchange took place.   I'm told this is often 
extremely sensitive information.  As a jurisdiction, I'm told we lose 
work (particularly in the context of hive-offs / restructuring PE backed 
portfolios) due to concerns on this point (unfortunately I can't 
quantify that statement, I've been told anecdotally).  
 
Merger relief removes this problem in the context of a UK 
company.  Where merger relief applies, the new parent is not 
required (indeed, not permitted) to create a share premium account. 
Instead, the parent will merely record in its accounts the same share 
capital and asset values that were recorded in the accounts of the old 
parent (I expect that's a slight simplification of the accounting 
treatment but you get the idea).  
 
In the UK, merger relief is compulsory when the conditions of 612 CA 
2006 are met.  At one point, it wasn't entirely clear whether merger 
relief in the UK was voluntary or compulsory: the argument advanced 
is that, if something is a 'relief', it should be optional, i.e. a company 
can choose to not take the relief.  But it became clear (certainly since 
CA2006) that it's actually compulsory. This is also an undesirable 
result since it removes flexibility.  Sometimes on a share for share 



exchange, it's helpful to carry out a revaluation exercise and recognise 
additional share premium or recognise a loss on investment.  I've 
been told (again anecdotally) that adopting merger relief wouldn't be 
helpful to Jersey if the provisions were compulsory (we'd be better 
leaving things as they are).  
 
The ideal position (maximum flexibility / setting us apart from the UK) 
is to have an 'optional' merger relief provision.  This would mean Art 
39 applies but, if the conditions of merger relief are satisfied, the 
directors may elect to apply merger relief but are not compelled to do 
so (they could instead choose to create a share premium account).  An 
optional regime means the directors of a new parent could: (a) record 
the value of the assets received / share premium on new shares at an 
estimated fair market value (i.e. current effect of A39) (estimated 
market value); or (b) record value of the assets received / premium 
on new shares issued by reference entirely to the balance sheet of the 
existing parent (i.e. full effect of merger relief) (existing book value).  
 
If we wanted to be even more flexible (this is perhaps pushing things a 
bit far, but one for consultation), where the conditions for merger 
relief are satisfied and where estimated market value exceeds existing 
book value, the directors may choose to apply merger relief in whole, 
or in part.   This would mean the directors of new parent could record 
the value of the assets received / share premium on new shares at 
any value (as determined by the directors) provided it is less than 
estimated market value abut exceeds existing book value.   
 

 

 



GOV INPUT REQUIRED 
Provision Industry comments JFSC comments 

Article 18(1): Capacity 
of company 

(O): Where a company is used for charitable purposes, the unlimited 
corporate capacity provision in the Law arguably makes a company 
incompatible with the new Charities Law, which requires charities to 
apply their funds for exclusively charitable purposes.  
 
One way to harmonise the Law with the new Charities Law would be 
to amend this Article to provide for an exception in respect of 
charitable companies. 
 
However, it would be preferable for this to be addressed in the 
Charities Law as it is likely that any change would necessitate an 
assumption to be added to opinions, which is undesirable 

The JFSC has sought input from the Law Officers’ Department (“LOD”) 
and in particular whether this point was raised and addressed during 
the drafting stages of the Charities Law. We await a response from the 
LOD. 

Article 150(4)(b): 
Application of assets 
and dissolution 

(WY): This article permits “interim” distributions to members in a 
winding up.  However, such distributions appear to be permitted only 
if the directors reasonably believe that the company will be able to 
discharge the liabilities.   
 
Where a liquidator has been appointed under article 149, surely 
interim distribution should be permitted where the liquidator 
reasonably believes that the company will be able to discharge the 
liabilities? 

Directors must act in the best interests of the company – the 
liquidator plays a different role. The JFSC requests the views of the 
LOD since the liquidator’s duty is to report any misappropriation to 
the attorney general. 

Article 176(10): 
Transactions at an 
undervalue and Article 
176A (11): Giving of 
preferences 

(CO): See Sinead Agnew's piece on the Pauline Action etc in the J&GLR 
of Feb. 2012 that, on 17(10) of the Bankruptcy Law, she says that 
"there is no limiting period ... where the transaction is made with a 
person connected with a debtor or with an associate …".   
 
Discuss whether anyone agrees with that view and whether we need 
to fix these sections (and Bankruptcy Law). 

JFSC notes that connected person should be aligned with article 74 
(ZA) definition. 
 
Bankruptcy law is the remit of the Viscount and the LOD – any 
amendments to this law should seek their opinion in the first instance. 

Article 181: Liability in 
respect of purchase or 
redemption of shares 

(MO): There is a mismatch between Article 181 (clawback on 
redemption / purchase) and the equivalent provision in the 
Bankruptcy Law.  
 
The Bankruptcy Law needs to be updated to reflect the more recent 
change in Article 181.  

Ditto.  

   

https://www.jerseylaw.je/Publications/jerseylawreview/feb12/JLR1202_Agnew.aspx


JFSC CONCERNS RAISED 
Provision Industry comments JFSC comments 

Article 17(2)(b): Change 
of status of private 
company 

(WY): Under Article 17(2)(b), a private company shall be subject to the 
Law as though it were a public company if (among other things) it 
circulates a prospectus relating to its securities. 
 
Where a prospectus is exempted from the consent and content 
requirements of the GPO by virtue of falling within Article 3(2) of that 
Order, the company will nevertheless be treated as a public company. 
 
Consider a provision to the effect that (particularly in the context of 
employee share schemes) the issue of a prospectus that falls within 
Article 3(2) of the GPO will not cause the issuer to be treated as a 
public company.   
 
Some law firms in Jersey have taken a “house” view that an offer of 
shares/share options to employees does not constitute an “offer” for 
the purposes of the definition of prospectus (it appears that this is on 
the basis that the shares/options are “given” to employees).  
 
It would appear that it is at best uncertain whether such an analysis is 
correct. 

JFSC position: Unless a clear case can be presented by industry, the 
Commission is not at present willing to review the definition of 
prospectus.  
 
NB JFL progressing some amendment with small working group 
outside of Companies 12 and will share with the JFSC in due course. 
Industry are keen for this the prospectus regime to be considered in 
more detail as part of Companies 12, as the current proposal is 
considered a short-term fix.  

Article 51: Certificate to 
be evidence of title 

(W): Article 51(1) states that “[a] certificate sealed by the company, or 
signed either by two of its directors or by one of its directors and its 
secretary, specifying any shares held by a member is prima facie 
evidence of the member’s title to the shares.” 
 
It is unclear whether this requirement for a seal refers solely to a 
physical seal to be applied and/or physical signatures, or whether it 
possible for share certificates to have seals on them or signatures 
which are "laser printed"?    
 
If currently only physical is permitted, would it be appropriate to 
allow laser printing (or other electronic communication) of the same?   
 
Note that Article 51 provides that a share certificate, executed in 
accordance with that Article, is "prima facie evidence" of the 

Section 768 CA 2006 act - a certificate under the common seal of the 
company specifying any shares held 
by a member is prima facie evidence of his title to the shares.  
 
The JFSC would not consider altering the current position which 
reflects UK statute. Choice is already provided in current drafting – 
common seal (company seal) or signed by 2 directors etc. 



member's title to the shares, so it has important evidentiary 
consequences.   
 
The issue of corporate seals is addressed by Section 50, CA2006. 
Under English law, there is no requirement that shares be sealed, 
although a company’s articles of association may require every share 
certificate to be sealed. However, share certificates made under the 
company’s common seal are prima facie evidence of title to the 
shares in question. Section 768(1) CA2006. 
 
We have taken the view for some time that printing signatures is 
acceptable if an enabling provision is included in the articles. 

Article 57(3): Power of 
a company to purchase 
its own limited shares 

(W): Should this requirement be excluded for wholly owned 
subsidiaries in the same way as Article 57(2)? 

The JFSC is not in favour of providing an exemption to wholly owned 
subsidiaries. There is a clear conflict of interests between the parent 
company and its subsidiary. 

Article 74: Duties of 
Directors 

(W): Would it be beneficial to introduce legislation similar to New 
Zealand s131 Companies Act 1993 which states that carve outs to the 
general fiduciary duty which allow acting in the best interests of a 
holding company, partial holding company (i.e. where not a wholly 
owned subsidiary) and shareholders subject to the constitution 
allowing it and shareholder agreement in the case of a partial holding 
company. 

JFSC is not in favour of supporting an amendment to the CJL which 
would reflect NZ statute (Article 131) – allowing a subsidiary company 
to act in the interests of its holding company, even if it is not 
technically acting in the subsidiary’s own interests. 

 

 

http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM320657
http://www.legislation.govt.nz/act/public/1993/0105/latest/whole.html#DLM320657

